Civil Action No. 96-W-2493-AJ

COLORADO CROSS DI SABI LI TY COALI TION and KEVIN W LLI AMS,
Plaintiffs,

V.

HERMANSON FAM LY LI M TED PARTNERSHI P |

Def endant s.

ORDER DENYI NG DEFENDANTS MOTI ON FOR SUMMARY JUDGVENT
BASED ON PLAI NTI FF* S LACK OF STANDI NG

The defendants’ Mtion for Sunmmary Judgnent Based on
Plaintiff’s Lack of Standing, filed by defendant Hermanson
Limted Partnership | (“Hermanson"), Ann Taylor, Inc. ("Ann
Taylor") and Nine Wst Goup, Inc. ("Nine West”), and the
plaintiff’s response thereto came before the Court for
consi deration. The Court, having considered the notion and the
plaintiffs response, the subm ssions of the parties, the
applicable |law, the pleadings of record, and being fully advi sed

in the prem ses, FINDS and ORDERS as foll ows:

Backgr ound
Earlier in this litigation, this Court entered its Order
Denying Motions to Dismss. Mich of the background of the case
is described in that order.

In the pending notion for summry judgnment based on



plaintiff’s lack of standing, defendants contend that plaintiff
Kevin WIlliams has suffered no actual injury and that his
potential future injury is merely conjectural. Plaintiff
opposes the notion.

Plaintiff uses a power wheelchair for nobility due to a
spinal cord injury. In October of 1996, plaintiff WIIlianms
visited Larimer Square with a friend, with the intention of
surveyi ng which buildings were or were not accessible to himin
his wheelchair. The four buildings that are at issue in this
case had either one or two stairs at their front entrances which
precluded plaintiff from gaining access to those businesses.
There were no other nmeans of access into the buildings that were
avail able to wheel chair users. Plaintiff has been to Larimer
Square nmany tinmes in the past and intends to go there in the
future. Plaintiff indicated that he does Christmas shopping in
Lari mer Square and woul d be doing so again in the future.

Def endant has contended that plaintiff, who had never
attenmpted to go into the buildings that are the subject of this
suit prior to October of 1996, has no specific plans to enter
those places in the future. Defendants also note that both Nine
West and Ann Taylor have other stores that are wheelchair
accessible in the Denver area, including the stores |ocated in
Cherry Creek and Park Meadows malls. Defendants al so note that

plaintiffs home is, in fact, closer to the Cherry Creek Ml



than to Larimer Square.
In their notion, defendants argue that plaintiff has failed
to prove that he has suffered an injury, as is required by Lujan

v. Defenders of Wldlife, 504 U S. 555 (1992). Def endant s

assert that the future harm contenplated by the standing
requi renents enunci ated by the Suprene Court nust be inm nent
and |ikely, not nmerely hypothetical or possible. Def endant s
claimthat plaintiffs allegations that he will sone day or w ||

in the future return to Larinmer Square and these stores is not
sufficient to establish the inmnent injury required by federa

st andi ng precedent. They also argue plaintiff is unable to show
irreparable injury necessary for injunctive relief. Defendants
al so urge this Court to find that the sane standi ng requirenents
of federal law wil | obtain under the Colorado Anti-
Di scrimnation Act clains, C.R S 5 24-34-601 et seq.
Def endants claim plaintiff has suffered no injury in fact and
t hat he has not been denied access to any goods or services he
sought .

Plaintiff has opposed the defendants’ standing notion and
argues that his case is about injuries to the legally protected
right to be free fromdiscrimnation on account of disability, a
right protected by Title Il of the Americans with Disabilities
Act (ADA) The right that is protected by the ADAis the right to

the full and equal enjoynent of the goods, services, and



facilities of the public accommpdations at issue in this case.
Plaintiff argues that he need only show that he has a reasonabl e
desire to enter the stores at- issue which has been frustrated
by defendants, discrimnatory conduct. He has been to Lariner
Square countless times and plans to be there many nore tinmes in
the future. When he goes there, he shops and browses in stores
that are accessible and eats at restaurants and plans to do so
in the future.

Plaintiff argues that the ADA does not require persons with
disabilities to engage in futile gestures to obtain injunctive
relief barring discrimnatory conduct and that he is not
required to plan specifically to shop at stores that are
i naccessible. He asserts that the defendants’ argunent that he
can shop at other Nine West and Ann Taylor stores in the Denver
area is erroneous, in that the ADA is not nerely a guarantee
t hat di sabl ed persons have a right to nake purchases at sone
pl ace within a given greater netropolitan area. Rather, the ADA
guarantees the full and equal enjoynment, not just the right to
purchase, of all places of public acconmmodati on, not just of
chai ns of busi nesses or specific categories of stores.

St andard of Revi ew
Motions for Sunmary Judgnent

Pursuant to Fed. R Civ. P. 56 (c), summry judgnment is
appropriate “if t he pl eadi ngs, deposi ti ons, answers to

interrogatories, and adm ssions on file, together with the



affidavits on file, if any, show that there is no genuine issue
as to any material fact, and that the noving party is entitled

to summary judgnment as a matter of law.” The noving party has
t he burden of show ng the absence of a genuine issue concerning

any material fact. Adickes v. S.H Kress & Co., 398 U S. 144

(1970). The noving party’'s burden may be nmet by identifying
t hose portions of the record denonstrating the absence of a

genuine issue of material fact. Celotex Co=. v. Catrett, 477

U S 317 (1986) . In determ ning whether these burdens have been
met, the court is required to exam ne all evidence in the |ight

nost favorable to the non-nobving party. Bar ber v. General

Electric Co., 648 F.2d 1272 (10th Cir. 1981).

Once the noving party has nmet its initial burden, the burden
shifts to the party resisting the notion. That party nust “nake
a showing sufficient to establish the existence of an el ement
essential to the party’s case, and on which that party wll bear

the burden of proof at trial.” Manders v. OCklahoma ex rel

Dept. of Mental Heallt*-h, 875 F.2d 263, 265 (10th Cir. 1989)

citing Celotex, 477 U S. at 325.

Di scussi on
The parties agree that the three-part test for standing to

be applied in this case is set out in Lujan v. Defenders of

Wldlife, 504 U S. 555, 112 S.Ct. 2130 (1992):



First, the plaintiff nust have suffered an “injury in fact"
-- an invasion of a legally protected interest which is (a)

concrete and particularized, - - . and (b) *“actual or
i mm nent, not ‘conjectural’ or ‘hypothetical.’” Second,
there nmust be a causal connection between the injury and
t he conduct conplained of -- the injury has to be "fairly .

traceable to the challenged action of the defendant,
and not th[e] result [of] the independent act of sone third

party not before the court.”™ . . . Third, it nust be
“l'ikely,” as opposed to nerely “speculative,” that the
infjury will be “redressed by a favorable decision.”

Lujan v. Defenders of Wldlife, 112 S.Ct. at 2136 (citations

omtted). Plaintiff has the burden of establishing that he has
standing to raise the clainms asserted. |d.

The goal of the ADA is to ensure that public accommobdati ons
are readily accessible to persons with disabilities, including
t hose persons who utilize wheelchairs for nobility. 42 U S. C
12182 provides, in part:

(a) General rule

No i ndividual shall be discrimnated against on the
basis of disability in the full and equal enjoynent of the
goods, services, facilities, privileges, advantages, or
accommmodat i ons of any place of public accommpdati on by any
person who owns, |eases (or |eases to), or operates a place
of public accommdati on.

42 U.S.C. 5 12188(a) provides in part:
(1) Availability of renedies and procedures

The renedi es and procedures set forth in section
2000e-3(a) of this title are the renmedies and
procedures this subchapter provides to any person who
is being subjected to discrimnation on the basis of
disability in violation of this subchapter or who has
reasonabl e grounds for believing that such person is
about to be subjected to discrimnation in violation
of section 12183 of this title. Nothing in this



section shall require a person with a disability to
engage in a futile gesture if such person has actual
notice that a person or organi zation covered by this
subchapter does not intend to comply wth its
provi si ons.

(2) Injunctive relief

In the case of violations of sections 12182 (b)
(2) (A (iv) and section 12183 (a) of this title,
injunctive relief shall include an order to alter
facilities to make such facilities readily accessible
to and usable by individuals with disabilities to the
ext ent required by this subchapt er. Wher e
appropriate, injunctive relief shall also include
requiring the provision of an auxiliary aid or
service, nodification of a policy, or provision of
alternative methods, to the extent required by this
subchapter.

* * * %

It is undisputed that the facilities at issue in this case
are not accessible to those who use wheelchairs for nobility
because of the presence of stairs in front of the store
entrances and the absence of alternative entrances or other
nmeans of access to the stores, such as ranps. There are factual
di sputes, however, about whether the facilities at issue in this
case may be nmde readily accessible to and usabl e by individuals
with disabilities and whether that accessibility is readily
achi evabl e.

The plaintiff has, in the opinion of this Court, satisfied
t he burden required of himunder the three part test enunci ated

in Lujan v. Defenders of WIidlife. He has undoubtedly suffered

an injury in fact which is concrete and particularized and

actual or immnent and not conjectural or hypothetical



Plaintiff has personally experienced an inability to gain access
to the prem ses at issue in this case. The injury to plaintiff
is caused by the presence of the stairs precluding access to the
busi nesses. A favorable decision would serve to redress any
injuries caused by violation of the statute.

The plaintiffs injury is not, as defendants have contended,
nmerely a speculative injury. The Court does not believe that
the fact that plaintiff had not attenpted to enter the stores at
issue in this case prior to his October 1996 trip to Lari mer
Square 1is dispositive. Nor is the Court persuaded that
plaintiffs plans to shop in the future at Larimer Square render
his injury *“conjectural” as the defendants have argued.
Shopping is one of the great Anmerican pastines. People browse
in shops and shopping areas, see what is available and nake
purchases if something catches their fancy. There sinply is no
requirenment in the ADA that a person desiring entrance into a
pl ace of public acconmpdati on have a specif **ic desire to nake
a purchase at that particul ar business, as defendants' argunents
i nti mat e.

The defendants have argued that plaintiffs trip to Larimer
Square was not triggered by a desire to shop in the businesses
there, but was rather driven by a desire to ferret out which
buildings were in violation of the ADA's accessibility

requi renents. They argue he was acting as a “tester” and that



this status requires the Court to determine that plaintiff does

not have standing. The defendants cite Fair Enpl oynent Council

of Greater Washington, Inc. v. BMC Marketi ng Corp., 28 F.3d 1268

(D.C.Cir. 1994), in support of their position.

In that case, the plaintiffs were black fair enploynent
testers who were posing as job applicants. They worked as
“testers” for the Fair Enploynent Council of Greater Washi ngton.

In 1990, plaintiffs, who were black, were paired with white
testers who also worked for the Council. The two pairs of
testers, on successive days, equipped with conparable fake
credentials, sought enploynent referrals fromthe defendant, BMC
Mar keti ng Corporation, which ran an enploynent agency in the
District of Columbia. Both tinmes, the white tester received a
referral and the black tester did not. Allegedly the enploynent
agency even refused to accept an application fromone of the two
bl ack testers.

On the basis of these tests, the black testers and the Fair
Enpl oynment Counsel of G eater Washi ngton sued BMC, all eging that
it had a pattern, practi ce, and policy of enploynent
di scrimnation on the basis of race, violations of 42 US.C @
1981 and 42 U.S.C. 5 2000e, and a |ocal statute. BMC noved to
dism ss for lack of standing. The court determ ned that the
i ndi vidual testers could not maintain their suit. The court

stated that neither of the federal statutes invoked by the



plaintiffs gave a cause of action for damages and the plaintiffs

| ack standing to seek other forms of relief. Fai r _Enpl oynent

Council of Greater Washington, Inc. v. BMC Marketing Corp., 28

F.3d at 1270. The court determ ned that @ 1981 did not provide
a cause of action to the plaintiffs. 42 U S.C. @1981 gives al
citizens of the United States the “same right in every State and
Territory to make and enforce contracts . . . as is enjoyed by
white citizens.” Plaintiffs asserted that BMC violated their
rights under 5 1981 by (1) depriving them of the opportunity to
enter into contracts with BMC for enploynent referrals, and (2)
by depriving them of the opportunity to enter into enploynent
contracts on referral by BMC The court determ ned these
assertions did not state valid clainms for relief under 5 1981,
because “the testers made consci ous and mat eri al
m srepresentations of fact by deceiving BMC about their
intentions and by presenting BMC with fictitious credentials,
whi ch woul d have caused any resulting contract to be voi dabl e at
BMC s option. We conclude, therefore, that the loss of the
opportunity to enter into a contract voidable at the other
party's will is not cognizable under § 1981.” 1d. at 1270-1271.
The court conpared 8 1981 to provisions of the Fair Housing
Act which had been found to confer upon tester-plaintiffs an

enf orceable right, citing Havens Realty Corp. v. Coleman, 455

U S 363, 102 S.Ct. 1114, 71 L.Ed.2d 214 (1982) |d. at 1271.



The applicable Fair Housing Act provisions, in 8 804 (d), made
it unlawful to “represent to any person because of race

that any dwelling is not available for inspection, sale or
rental when such dwelling is in fact so available,” rights
enf orceable by civil actions in district courts. The circuit
court distinguished Havens, by stating that “[u]nder these
statutory provisions, it did not matter that the testers nerely
posed as potential renters or purchasers; regardless of their
intentions, the statute gave them ‘an enforceable right to
truthful information concerning the availability of housing.’”

Fai r Enpl oynent Council of Greater Washi ngton v. BMC Mar keti ng

Corp., at 1271 (nmost citations omtted).

In Fair Empl oynent Council of Greater Washi ngton v. BMC

Mar keting, Inc., the court also considered argunents relating to

plaintiffs' standing to seek injunctive relief and argunments
relating to future injuries as a result of future violations of
plaintiff's rights. In the conplaint, the court determ ned that
the testers had not “even cone close to alleging that they wl|
suffer any future illegality at BMC s hands.” |d. at 1273. The
testers had sought referrals on the basis of their fictitious
credentials and m srepresentations about desires for jobs. The
plaintiffs did not allege the tester plaintiffs were ever likely
to return to BMC seeking enploynent referrals or that they would

do so at any point in the reasonably near future. There was no



suggesti on what soever that the tester plaintiffs would ever “re-
initiate contact” with BMC. The court determned that “the
facts as alleged in the conplaint do not come close to
indicating that either tester ‘will again be subjected to the
alleged illegality.”” Id, at 1274.

The Tenth Circuit has al so considered standing issues in a

recent case, WIlson v. denwod |Internpuntain Properties, |Inc.,

98 F.3d 590 (10th Cir. 1996). |In that case, the circuit court
reviewed clainms under the Fair Housing Act brought by plaintiffs
who wer e nonstudents against |andlords, alleging violations of
that Act for advertising and rental of gender-segregated student
apartnents. The circuit court did not reach the nmerits of
nonstudent plaintiffs, clainms because it concluded “that
plaintiffs |acked standing to bring the gender discrimnation

claims.” WIlson v. d enwood | ntermountain Properties, Inc., 98

F.3d at 592. The Tenth Circuit stated:

Plaintiffs clainmng discrinmnation in the denial
of a benefit need not show that they would have
obtained the benefit in the absence of t he
discrimnation to establish standing; it is enough to
show the discrimnation deprived them of the ability
to conpete for the benefit on an equal footing . oo
However, a person who fails to satisfy |awful
nondi scrim natory requirenments or qualifications for
the benefit Jlacks standing to raise clains of
discrimnation in the denial of the benefit. The
di scrim nation does not deprive the person of the
ability to conpete because he or she is disqualified
from conpeting for other, legitimte reasons. A
favorabl e decision on the discrimnation claimcould
not redress the injury because the person would still
be disqualified from conpeting. “[A] nmere abstract



deni al of equal opportunity does not constitute injury

in fact. A general denial of equal opportunity does

not confer standing on a particular individual unless

t hat individual would have had access to the benefit

at stake in the absence of discrimnation.”.....

Di scrimnation cannot be the cause of injury to an

appl i cant who could not have obtained the benefit even

in the absence of he discrimn nation.

Id. at 594 (citations omtted).

The Court has reviewed the cases subnmitted by the parties in
support of their respective positions. The Court finds that the
plaintiff has standing to raise the issues that confront the
Court in this ADA case. Plaintiff has suffered, and will suffer
in the future if the discrimnation on the basis of disability
is not redressed, an injury-in-fact that is not hypothetical or
specul ative. Plaintiff, although arguably a tester in October
of 1996, will still confront the architectural barriers that
preclude himfrom gai ning access to the public accommopdati ons at
issue. As an individual required to utilize a wheelchair for
mobi lity, the Court finds that it is enough that plaintiff show
the discrimnation on the basis of disability has deprived him
of the ability to gain access to the public accomodati ons and
that a failure to redress the injury will continue to deprive
him of access to those facilities in the future. It is not
necessary that plaintiff have specific plans to shop at any of
the four shops at any specific date. His avernments that he

intends and plans to shop in Larinmer Square are sufficient for

purposes of this notion to support a determnation that



plaintiff has standing. The presence of the stairs denonstrates
that the buildings are not readily accessible to those in
wheel chairs, a group that includes plaintiff all of the tine in
all circunstances. The Court finds that the |legislative
pur poses underlying the enactment of the ADA will be fulfilled
if the plaintiff is permtted to pursue this cause of action.

The Court rejects the defendants' contention that the
exi stence of other N ne West or Ann Taylor stores that may be
wheel chair accessible requires the Court to conclude that
plaintiff has no cause of action under the ADA The Court
bel i eves t hat t he ADA' s directives regar di ng public
accommodations require considering on a facility-by-facility
basi s whet her a place of public acconmpdati on has conplied with
t he provisions of the ADA. The Court was unable to discover any
| aw t hat suggests the ADA should be interpreted otherw se. It
is specious to assune that the existence of another store or
branch of a business, operating under the same name in nore than
one location, will always act to satisfy the ADA' s requirenments
regardi ng places of public accommodati on.

The Court further finds that plaintiff has standing to seek
danmages under the Col orado Anti-Discrimnation Act, C R S. 55
2434- 601 and -602 because he clains to have suffered in the past
an injury to the rights protected by that statute. CRS 5 24-

34 601(2) provides:



It is a discrimnatory practice and unlawful for a
person, directly or indirectly, to refuse, wthhold
from or deny to an individual or a group, because of
disability, race, creed, color, sex, marital status,
national origin, or ancestry, the full and equal
enj oynment of t he goods, servi ces, facilities,
privileges, advantages, or accommodations of a place
of public accommdation|.]

The Court finds that the plaintiff's allegations are
sufficient to overcone the defendants' assertions that plaintiff
Wl lianms does not have standing to seek damages under Col orado’s
statutory schene. Plaintiff may seek damages, pursuant to
C.RS. 8 24-34-602, for the violation of C.R S. 5 24-34-601,
causing the injury he all eges.

Accordingly, and for the foregoing reasons, it is therefore

ORDERED t hat the “Defendants' Mtion for Summary Judgnent
Based on Plaintiff’s Lack of Standing” shall be, and is, DEN ED

Dated this fifth day of August 1997.

Al an B. Johnson

UNI TED STATES DI STRI CT JUDGE

BY DESI GNATI ON



