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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 99-cv-01923-JLK

CARRIE ANN LUCAS,
DEBBIE LANE,
JULIE REISKIN,
EDWARD MUEGGE,
ROBERT G. GEYER,
STACY BERLOFF,
JEAN RYAN,
JAN CAMPBELL,
on behalf of themselves and all others similarly situated,

Plaintiffs,
V.
KMART CORPORATION,

Defendant.

ORDER CERTIFYING CLASS, APPROVING SETTLEMENT AGREEMENT AND
ENJOINING THE FILING OR PURSUIT OF RELEASED CLAIMS

Plaintiffs Carric Ann Lucas, Debbie Lane, Julie Reiskin, Edward Muegge, Robert Geyer,
Stacy Berloff, Jean Ryan and Jan Campbell, and Defendant Kmart Corporation (“Kmart™),
jointly moved the Court for an Order: (1) holding that the notice issued in this case satisfied
Rule 23 of the Federal Rules of Civil Procedure and due process; (2) approving the proposed
settlement in this casc as fair, reasonable and adequate; and (3) permanently enjoining class
members and sub-class members from asserting any of the claims released pursuant to the
settlement agreement. In addition, plaintiffs have moved for certification for settlement

purposes only of the damages sub-class that the Court earlier certified preliminarily. The Court
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previously reviewed the settlement agreement executed by the parties (“Settlement Agreement”
or “Agreement”), which is attached to this Order as an Appendix, concluded that it was fair,

reasonable and adequate, and, on that basis, preliminarily approved it. Lucas v. Kmart Corp.,

234 ¥ .R.D. 688 (D. Colo. 2006) (“Preliminary Approval Order”). The Court also approved the

notice plan proposed by the parties and the forms of notice. Id. at 696-97, Following the
Court’s rulings, the parties executed the proposed notice plan. In response to the approved
notice, the Court received only one objection.

After considering the various briefs filed by the parties during the approval process,

plaintiffs’ motion for certification of the sub-class for settlement purposes, the testimony and
evidence submitted with those pleadings and during the Fairness Hearing, and applicable law,
the Court will overrule the objection, grant the motions, certify the damages sub-class, approve
the Settlement Agreement, and enter the requested permanent injunction.

Applicable Law, Facts and Procedural History

I Applicable Statutes

Title III of the ADA prohibits disability discrimination in places of public
accommodation. 42 U.S.C. § 12181 et seq. The specific design criteria required by Title IIT are
set forth in the Department of Justice Standards for Accessible Design (“Standards™). 28 C.F.R.
pt. 36, app. A. Title III is enforceable through a private right of action for injunctive relief, but
Title II does not provide a damages remedy for private plaintiffs. 42 U.S.C. § 12188(a)(1) &
(2). Successful plaintiffs are, however, entitled to attorneys’ fees. Id., § 12205. Under

California law, plaintiffs may also seek injunctive relief to require compliance with California’s
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access standards, set forth in Title 24 of the California Code of Regulations. See, e.g., Cal. Civ.
Code §§ 51(b), 52(c}(3), 54(a), 54.3(b); People ex rel. Deukmejian v. CHE. Inc., 197 Cal. Rptr.
484, 491 (Cal. Ct. App. 1983).

California, Colorado, Hawai'i, Massachusetts, New York, Oregon and Texas (together,
the “Sub-Class States™) each has a statute pursuant to which a prevailing plaintiff in a disability
discrimination action against a public accommodation can be awarded damages in an amount
specified by statute without proving actual damages (“Statutory Minimum Damages”). The
Statutory Minimum Damages recoverable in each state are as follows: California ($4,000);'
Colorado ($50);> Hawaii ($1,000);® Massachusetts ($300);* New York ($100);’ Oregon ($200);°
and Texas ($100).

Il History of the Litigation, Negotiation, Preliminary Approval and Notice
This action was filed in 1999. Between the spring of 2000 and January 2002, the parties

conducted extensive discovery, including the production of over 100,000 pages of documents

: Cal. Civ. Code § 52(a). Minimum damages of $1,000 are recoverable pursuant to Cal.

Civ. Code § 54.3.

2 Colo. Rev. Stat. § 24-34-602.

3 Hawaii Statutes § 489-7.5.

4 M.G.L.A. ch. 272 § 98.

S N.Y.Civ. R. §§ 40-c, 40-d; N.Y. Exec. § 206(2)(a).
6 O.R.S. § 659A.885.

7 Tex. Hum. Res. Code §§ 121.003; 121.004. Due to a typographical error, the amount of
Statutory Minimum Damages recoverable pursuant to these statutes was misstated in the
Preliminary Approval Order at $200. See Lucas, 234 F.R.D. at 691 n.7.
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and more than 50 depositions. Plaintiffs filed their motion for class certification in July 2001
and there was extensive briefing on that issue. In January 2002, Kmart declared bankruptcy.
During the pendency of Kmart’s bankruptcy, plaintiffs attempted unsuccessfully to 1ift the
bankruptcy stay as it applied to this case. After Kmart emerged from bankruptcy in May 2003,
the parties appeared before this Court to address whether this matter had been discharged in
bankruptcy. This Court ruled that the matter could proceed.

On July 13, 2005, after additional briefing, the Court granted plaintiffs’ motion for class
certification and certified a nationwide class of individuals who use wheelchairs or scooters and
who shop at Kmart stores (the “Nationwide Class™). Kmart immediately sought and obtained
permission from the Tenth Circuit to appeal that decision under Rule 23(f) of the Federal Rules
of Civil Procedure (“F.R.C.P.”). As aresult of the parties reaching the settlement presently
before the Court, briefing before the Tenth Circuit was not completed.

In August 2005, the parties initiated the settlement negotiations that yielded the
Settlement Agreement submitted to the Court. These settlement negotiations were ongoing from
August 2005 to February 2006. As part of those negotiations, Kmart provided plaintiffs with
additional documents relating to topics addressed during the negotiations and made
arrangements for plaintiffs’ expert to survey two Kmart stores. In addition to extensive
telephone and email conversations, the parties engaged in two multi-day, in-person negotiating
sessions along with other shorter meetings.

The parties’ initial negotiations concerned injunctive relief. The parties reached

agreement concerning a large part of the injunctive relief before turning to damages, and the
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negotiations concerning damages and injunctive relief were kept completely separate from one

another. The parties did not discuss attorneys’ fees until there was substantial agreement on all

parts of the injunctive and damages settlement. Both parties have been represented throughout

these negotiations by counsel with extensive experience in disability rights and class action

litigation.

Once the settlement was almost finalized, Class Counsel provided the draft Settlement
Agreement to prominent members of the disability rights community across the country. The
parties incorporated into the Settlement Agreement several suggestions that they received
through this process.

At the Fairmess Hearing, named plaintiff Carrie Ann Lucas testified to the origins of this
case and to her involvement in each step of both the litigation and settlement negotiations. Class
Counsel Amy F. Robertson testified to the extensive discovery in which the parties engaged and
the hard-fought briefing on the question of class certification. Although active litigation largely
ceased after the Nationwide Class was certified, both the discovery and the class certification
briefing addressed a number of the key merits questions in this case. Ms. Robertson also
testified to the arm’s length settlement negotiations that, while amicable, were vigorous and at
times contentious.

As noted above, on March 22, 2006, this Court granted preliminary approval of the
Settlement Agreement and held that the parties’ proposed notice plan satisfied the requirements

of due process and F.R.C.P. 23. Lucas v. Kmart Corp., 234 F.R.D. 688, 695-97 (D. Colo. 2006).
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Following that order, the parties provided notice in acé:ordance with the approved notice
plan. This included mailing a copy of the notice and claim form to a list of over 250,000
individuals who use wheelchairs, 1,003 individuals who had contacted Class Counsel concerning
barriers in places of public accommodation, and to 799 organizations focused on people with
disabilities. Summary notices were published in Parade, USA Weekend, People, People en

Esparfiol, Reader’s Digest, Vista, New Mobility, Paraplegia News, and Sports N’ Spokes. A

toll-free telephone line with an interactive voice response system to address questions from class
members was set up, as was a website dedicated to the settlement. The latter permitted users to
download a copy of the notice and claim form.

Kmart posted a one-page notice at multiple locations in each store and placed a link to
the settlement website on its website (www.kmart.com). In response to a request by Class
Counsel, a number of disability rights organizations placed a link to the notice on their websites,
and the notice was circulated to a number of disability-oriented email mailing lists. Following
the Court’s preliminary approval, the settlement received extensive press coverage. The
extensive notice program undertaken by the parties cost more than $1 million.

The parties submitted a declaration from Jeanne C. Finegan, an expert in the design of
notice programs such as the one approved by this Court. Ms. Finegan opined that the notice
program implemented in this case was the best notice practicable under the circumstances,
Based on her analysis, the publication portion of the notice program is estimated to have reached

more than 73% of the targeted individuals. This estimate did not even take into account the
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publications targeted at individuals with disabilities, the direct mailings, the in-store notices, and

the various other aspects of the notice program.

In response to this extensive notice program, the Court received only one objection: a

one-page letter from Marc Miller of Bloomington, Illinois, objecting to the fact that the

definition of the Nationwide Class includes individuals who may become disabled in the future.

(Docket No. 224.)

111

Summary of the Settlement
The Nationwide Class is defined in the Settlement Agreement as:

all persons who, at any time from May 6, 2003 through the Term of this
Agreement, used, use or will use wheelchairs or scooters for mobility and who
shopped or shop at any Kmart Store or any Closed Kmart Store or who allege
they would shop or would have shopped at one or more Kmart Stores or Closed
Kmart Stores but for allegedly being denied on the basis of disability the full and
equal enjoyment of the goods, services, facilities, privileges, advantages, or
accommodations of such Kmart Store(s) or Closed Kmart Store(s).

(Agreement 9§ 3.30.)

The Damages Sub-Class consists of:

all Settlement Class Members who, at any time from May 6, 2003 through the
Term of this Agreement, shopped or shop at any Kmart Store or Closed Kmart
Store in the Statutory Minimum Damages States or who allege that they would
have shopped or would shop at one or more Kmart Stores or Closed Kmart Stores
in the Statutory Minimum Damages States but for allegedly being denied on the
basis of disability the full and equal enjoyment of the goods, services, facilities,
privileges, advantages, or accommodations of such Kmart Store{s) or Closed
Kmart Store(s).

(1d. 13.10.)
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In summary,® under the proposed settlement agreement:

. Within approximately seven and a half years, Kmart will survey all of its stores
and bring them into compliance with the Department of Justice Standards for
Accessible Design, subject to limited exceptions, to the extent that they relate to
accessibility for people who use wheelchairs or scooters for mobility; with respect
to 1ts stores in California, Kmart will also bring those stores into compliance with
Title 24 of the California Code of Regulations, subject to limited exceptions, to
the extent that the provisions of Title 24 relate to accessibility for people who use
wheelchairs or scooters for mobility (id. § 6);

. Kmart will ensure that all merchandise on “fixed displays” — including gondolas,
perimeter walls, and “T” walls — as well as large appliances, drive aisle displays
and sidewalk displays will be on an accessible route of at least 36 inches (id.

19 12.6.1-.3, 12.6.8);

. Kmart will ensure that all accessible restrooms and fitting rooms will be on an
accessible route and maintained free and clear of obstructions (id. 4 12.6.5-.6);

. Kmart will ensure that at least one accessible check-out lane is open at all times
the store is open (id. § 12.5);

. Kmart will, in all but 10% of its stores, provide a path of at least 32 inches to at

least one side of moveable apparel displays in 80% of floor space occupied by

$ The description of the settlement set forth in this Order is simply a general summary of

some of its terms. The operative terms of the settlement are those that are set forth in the
Settlement Agreement itself, which is attached as an Appendix hereto.
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moveable displays as well as a distance of 32 inches between certain types of
moveable apparel displays when they are placed next to one another (id.

99 12.1-.2);

Kmart will implement a customer service system for access to moveable apparel
displays and furniture displays under which customers with disabilities who use
wheelchairs or scooters for mobility will have the option of requesting assistance
or requesting that Kmart provide them with a two-way communication device so
that they may summon assistance when they need it (id. § 12.3);

Kmart will amend its policy and training materials to implement these new
policies (id. 9 13);

Compliance will be monitored using “mystery shoppers,” as well as customer
feedback through the Internet, a toll-free phone line, and in-store forms (id.

M 14.3-.4);

The Nationwide Class will release claims for injunctive relief under Title III of
the ADA, under state statutes that incorporate or are equivalent to Title III, and
under California law through the end of the Term of the Agreement, which is
expected to be approximately 2014 (id. § 26.1);

Kmart will establish a fund (the “Damages Sub-Class Fund”) in the amount of
$13,000,000 (consisting of $8,000,000 in cash and $5,000,000 in gift cards
redeemable at face value) from which members of the Damages Sub-Class are

eligible to recover (id. § 15.1.1);
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. The Damages Sub-Class Fund will be allocated among the Sub-Class States based
on a formula that reflects the number of Kmart stores in each Sub-Class State, and
the Statutory Minimum Damages recoverable in each Sub-Class State (id.

9 15.5.2);

. For each qualifying visit to a Kmart store, a member of the Sub-Class may
recover up to the Statutory Minimum Damages recoverable in the Sub-Class State
in which he or she shopped, and the maximum number of qualifying visits for
which a Sub-Class member may recover is two (id. § 15.5.3.3);

. Kmart will pay damages in the amount of $10,000 each to the three original
named plaintiffs, and $1,000 each to the six named plaintiffs of the Damages
Sub-Class (id. § 15.2);

. The majority of any funds remaining in the Damages Sub-Class Fund after the

claims period will be given to specified non-profit entities that advocate for the

rights of persons with disabilities (id. § 15.6);

. Members of the Damages Sub-Class have the right to opt out of the damages
provisions of the Settlement Agreement, but members of the Class and Sub-Class
cannot opt out of the injunctive provisions (id. 9 16);

. In addition to releasing claims for mjunctive relief under Title III, equivalent state
statutes, and California law, Damages Sub-Class members will release claims for

Statutory Minimum Damages under the laws of the seven Sub-Class States

10
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through the end of the Term of the Agreement, but will not release claims for any
other damages (id. Y 26.2);

. No member of the Nationwide Class will release damages claims with respect to
the laws of any state other than those of the Sub-Class States (id. ¥ 26.2);

. Kmart has agreed to pay attorneys’ fees up to the date of final approval in the
amount of $3,250,000 and will pay Class Counsel additional reasonable fees in
the future for work that they do during the Term of the Agreement implementing
and assuring compliance with the Agreement (id. 9 20.2);’

. The Term of the Agreement will expire thirty days after the physical remediation
of the last store is verified or the last dispute resolution process is concluded (id.
¥ 5); and

. The Settlement Agreement calls for this Court to retain continuing jurisdiction
throughout the Term of the Agreement to interpret and enforce the Agreement (id.
9 35).

Two representatives of Kmart testified at the Fairness Hearing concerning the extensive
efforts that Kmart has undertaken and is preparing to undertake to implement both the
architectural and policy aspects of this Settlement. It is clear to the Court that Kmart takes its
obligations seriously and is taking appropriate steps to ensure compliance with the Agreement.

Experienced attorneys representing both the Class and Kmart offered their opinion that

this Settlement was fair, reasonable and adequate, as did all named plaintiffs of both the

? Class Counsel has separately submitted a fee petition supporting its claim for this award.

1
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Nationwide Class and the Damages Sub-Class. A representative of the National Disability
Rights Network and an architect who is an expert in accessibility compliance both testified at the
Fairness Hearing that, based on their experience in this area, the Settlement Agreement was fair,
reasonable and adequate.

DISCUSSION

L The Damages Sub-Class Is Certified.

This Court has preliminarily certified the Damages Sub-Class. Lucas v. Kmart, 2006 WL

722163, at * 6 (D. Colo. Mar. 22, 2006). Plaintiffs have moved for an order certifying this Sub-
Class for settlement purposes only. For the reasons set forth in my March 22 Order, I will grant
that motion and certify the Damages Sub-Class under F.R.C.P. 23(a) and both F.R.C.P. 23(b)(2)
and F.R.C.P. 23(b)(3).

11. Notice Provided by the Parties Satisfies Rule 23 and Due Process.

This Court previously approved the parties’ proposed notice plan and the proposed forms
of notice. Lucas, 234 F.R.D, at 695-97. The Court held that the requirements of due process and
F.R.C.P. 23 would be satisfied if, on or before May 8, 2006, the partics executed a multi-faceted
notice plan that is described in detail in the Court’s Preliminary Approval Order. 1d.

Since then, the parties satisfied all the elements of the notice plan approved by the Court
in the Preliminary Approval Order. The parties sent out individual notice to more than 250,000
potential class members, including individuals who had contacted Class Counsel about the issues
raiséd in this litigation. The parties undertook an expansive nationwide publication program that

included both mainstream media and publications targeted at individuals who use wheelchairs or

12
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scooters. The parties notified almost 800 organizations focused on people with disabilities of the
pending settlement. Kmart posted an in-store version of the notice in all of its stores and posted
a link to the notice on its website. All of these steps were undertaken within the timeframe set
forth in the Preliminary Approval Order.

In fact, the parties undertook additional steps relating to notice above and beyond those
in the extensive plan approved by the Court. For example, the notice was sent to email lists
focused on individuals with disabilities and posted on the websites of various groups focused on
individuals with disabilities.

The notice program implemented by the parties to this settlement goes above and beyond
that required by law. For the reasons set forth in the Preliminary Approval Order, id. at 695-97,
the Court holds that the notice program implemented by the parties was the best notice
practicable under the circumstances and satisfied the requirements of due process and F.R.C.P.
23.

III.  The Settlement is Fair, Reasonable and Adequate.

In enacting the ADA, Congress provided specifically that “[w]here appropriate and to the
extent authorized by law, the use of alternative means of dispute resolution, including settlement
negotiations . . . is encouraged to resolve disputes arising under this chapter.” 42 U.S.C.

§ 12212. As the Seventh Circuit has noted, settlement is especially appropriate where
“vyoluntary compliance by the parties over an extended period will contribute significantly
toward ultimate achievement of statutory goals.” Metro. Hous. Dev. Corp. v. Village of

Arlington Heights, 616 F.2d 1006, 1014 (7th Cir. 1980). Here, the parties are undertaking to

13
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implement a comprehensive settlement over a period of years that will significantly promote the
achievement of the goals of the ADA.

“The authority to approve a settlement of a class . . . action is committed to the sound
discretion of the trial court.” Jones v. Nuclear Pharmacy. Inc., 741 F.2d 322, 324 (10th Cir.
1984). Under F.R.C.P. 23()(1)(C), in considering whether to approve a class action settlement,
a court should consider whether the settlement is “fair, reasonable, and adequate.” In the Tenth
Circuit, the following factors are to be analyzed in determining whether this standard is met:

(1) whether the proposed settlement was fairly and honestly negotiated; (2)

whether serious questions of law and fact exist, placing the ultimate outcome of

the litigation in doubt; (3) whether the value of an immediate recovery outweighs

the mere possibility of future relief after protracted and expensive litigation; and

(4) the judgment of the parties that the settlement is fair and reasonable.

Rutter & Wilbanks Corp. v. Shell Qil Co., 314 F.3d 1180, 1188 (10th Cir. 2002).

This Court has already preliminarily concluded that the Settlement Agreement satisfies
these four prongs and that it and the allocation of the Damages Sub-Class Fund are fair,
reasonable and adequate. Lucas, 234 F.R.D. at 693-95. The evidence submitted with the
parties” Motion for Final Approval of Settlement Agreement and the testimony at the Fairness
Hearing further support this conclusion. The Court therefore finds that the Settlement
Agreement satisfies the four Rutter & Wilbanks prongs and is fair, reasonable and adequate.

A, The Agreement was Fairly and Honestly Negotiated.

There are numerous indicia that the settlement negotiations in this case have been fair,

honest and at arm’s length.

14
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First, the partics to this litigation have “vigorously advocated their respective positions
throughout the pendency of the case.” See Wilkerson v. Martin Marietta Corp., 171 F.R.D. 273,
284 (D. Colo. 1997). This case has been litigated over the course of six years, during which time
both parties engaged in extensive written and deposition discovery, filed a number of contested
discovery motions, and filed more than a dozen briefs related to class certification. The
Settlement Agreement itself took six months to negotiate, and came only after several previous
attempts at negotiating a settlement had failed. These negotiations involved mﬁltiple in-person
meetings, during which both sides were represented by experienced counsel.

Because the settlement resulted from arm’s length negotiations between experienced
counsel after significant discovery had occurred, the Court may presume the seitlement to be

fair, adequate and reasonable. See, e.g., Wal-Mart Stores, Inc. v. Visa U.S.A.. Inc., 396 F.3d 96,

116 (2d Cir.), cert. denied sub nom., Leonardo’s Pizza by the Slice, Inc. v. Wal-Mart Stores,

Inc., 125 5. Ct. 2277 (2005) (a ““presumption of faimness, adequacy, and reasonableness may

attach to a class settlement reached in arm’s-length negotiations between experienced, capable

bEE]

counsel after meaningful discovery.’” (quoting Manual for Complex Litigation, Third § 30.42

(1995))).

The fact that the parties did not discuss damages until they had made substantial progress
on the injunctive issues, and did not discuss attorneys’ fees until all other issues were virtually

finalized, is also indicative of a fair and arm’s-length process. See, e.g., Manual for Complex

Litig., Fourth § 21.7 at 335 (2004) (“Separate negotiation of the class settlement before an

agreement on fees is generally preferable.™).

15
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B. Serious Questions of Law and Fact Exist.

Although it is not the role of the Court at this stage of the litigation to evaluate the merits,
Wilkerson, 171 F.R.D. at 284, it is clear that the parties could reasonably conclude that there are
serious questions of law and fact that exist such that they could significantly impact this case if it
were litigated.

For example, Kmart argued that plaintiffs’ claims were discharged through its
bankruptcy. Although the Court rejected that argument, Kmart could appeal this issue, argue
that plaintiffs’ claims should have been dismissed, and potentially wipe out any successful result
that the plaintiffs might achieve. Similarly, the Tenth Circuit granted interlocutory appeal of the
decision certifying the Nationwide Class in this case. If this case were litigated, the Tenth
Circuit could reverse or modify this Court’s class certification decision.

There is also a serious disagreement between the parties concerning the legal standards
applicable to stores built before January 26, 1993. With respect to those stores, Kmart contends
that it was required to make only those changes that were “readily achievable” under 42 U.S.C.

§ 12182(b)}(2)(A)(iv). Plaintiffs disagree, arguing that, pursuant to 42 U.S.C. § 12183(a)(2),
Kmart was required to bring those stores into compliance with the Department of Justice
Standards for Accessible Design. There arec numerous contested factual issues that relate to this
point.

The question of access to merchandise on moveable displays was also hotly contested.
Plaintiffs took the position that all such merchandise was required to be on an accessible route of

at least 36 inches. See Standards § 4.1.3(12)(b). Defendants argued that the case law provided

16
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that there was no such requirement. See, e.g., Colorado Cross-Disability Coalition v. Too

{Delaware), Inc., 344 F. Supp. 2d 707, 715 (D. Colo. 2004); Lieber v. Macy’s West, Inc., 80 F.

Supp. 2d 1065, 1077 (N.D. Cal. 1999).
There were thus numerous factual and legal questions yet to be addressed in this
litigation that could have had a serious impact on the results for either side.

C. The Value of an Immediate Recovery Outweighs the Mere Possﬂnhty of
Future Relief after Protracted and Expensive Litigation.

If this case were to be litigated, in all probability it would be many years before it would
be resolved. The appeal of this Court’s class certification decision alone could take a year. And
if this Court’s decision were upheld, then the parties could potentially be faced with surveying
each of Kmart’s stores so that disputed factual issnes could be resolved.

By contrast, the proposed Settlement Agreement provides the class with substantial,
guaranteed relief. And the class will start to gain the benefits from this settlement in the near
future, instead of having to wait several more years for this litigation to be fought outto a
judgment.

Pursuant to the Settlement Agreement:

. Kmart will survey each of its stores in the United States, Puerto Rico, Guam, and
the Virgin Islands using surveyors trained by Jim Terry, a nationally-known
expert in ADA compliance.

. Architectural elements that are found through the surveys to be out of compliance

with the Standards will be brought into compliance with the Standards, subject to

17
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limited exceptions, to the extent that they relate to accessibility for people who
use wheelchairs or scooters for mobility;

. As part of the settlement, Kmart has agreed not to assert the readily-achievable

defense under the ADA during this process. See 42 U.S.C. § 12182(b)}(2)(A)(iv).

. Kmart will put in place policies to ensure that its stores are accessible to class

members, including, for example, making sure that an accessible check-out lane
is open, that all merchandise on fixed displays is on an accessible path of travel,
that Kmart employees are available to assist class members in accessing
moveable apparel displays and furniture displays, and that restrooms and fitting
rooms are accessible.

The Settlement Agreement also provides for substantial damages for members of the
proposed Damages Sub-Class. The settlement establishes a $13,000,000 fund from which
members of the sub-class may recover. In return, members of the sub-class are releasing only
their claims for Statutory Minimum Damages and not their claims for actual damages. See, e.g.,
Bowling v. Pfizer, Inc., 143 FR.D. 141, 170 (S.D. Ohio 1992) (approving class action settlement
in part because of limited nature of damages release, such that class members retained most of
their rights).

D. The Judgment of the Parties That the Settlement Is Fair and Reasonable.

“Counsels’ judgment as to the fairness of the agreement is entitled to considerable
weight.” Marcug v. Kansas Dept. of Revenue, 209 F, Supp. 2d 1179, 1183 (D. Kan, 2002),

Here, the parties’ counsel — among whom are attorneys with substantial experience in complex
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